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KCC Class Action Services partners with counsel to deliver high-quality, cost-effective notice and 
settlement administration services. Recognized as Best Claims Administrator by The Recorder, The 
National Law Journal, and The New York Law Journal, KCC has earned the trust and confidence of 
our clients with our track record as a highly responsive partner.

As part of our commitment to practitioners, KCC provides this resource on decisions related to class 
action litigation in state and federal court. 

In addition to industry resources, KCC offers interactive CLE-accredited courses geared toward class 
action settlement administration and legal notification, some of which carry Professional  
Responsibility CLE credit. Go to www.kccllc.com/class-action/insights/continuing-education to learn 
more about our courses and schedule a CLE for your law firm or industry event.
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CONSUMER

Deceptive Advertising

Bautista v. Valero Marketing & Supply Co., No. 15-cv-05557, 2017 WL 4418681 (N.D. Cal. Oct. 4, 2017) 
(Seeborg, J.)
A gas consumer brought suit against a gas refiner and distributors, alleging that deceptive advertising was 
used when she purchased gas with her debit card, and was charged the higher credit card rate instead of the 
lower cash rate, counter to her expectation about which rate applied to debit cards. Plaintiff sought class 
certification. 

The Court granted the motion. In support of its decision, the Court first rejected Defendant’s contention that 
Plaintiff lacked standing because she had not proven injury in fact, reasoning that (1) appropriate minimum 
facts had been pleaded at the certification stage; (2) the fact that Defendant had designed the allegedly  
deceptive advertising was enough; and (3) contrary to Defendant’s contention that Plaintiff’s injuries could not 
be redressed, the Court found that they could. 

Turning next to the class definition, while Defendant argued that the proposed class was overbroad in that the 
class included members who lacked standing due to a lack of injury, the Court found that Plaintiff’s definition 
was sufficiently tailored to exclude any class members who did not suffer injury. 

In terms of the Rule 23 factors, the Court first found numerosity satisfied on grounds of there being 360 gas 
stations at issue. In terms of commonality, the Court rejected Defendant’s contentions that (1) individual inquiry 
was needed to proving misrepresentation; (2) Plaintiff’s expert did not establish a reasonable basis for  
deception; (3) that the variance between stations made class-wide resolution impossible; and (4) the lack of 
contractual relationship with many stations meant they were not the party at fault. The Court found 
commonality satisfied.  

Similarly, for typicality, the Court rejected Defendant’s contentions that (1) Plaintiff failed to allege injury at 
any other station; (2) failed to identify her card as a debit card; (3) contradicted her own damages model; and 
(4) had a unique defense in actually viewing the price charged on her card, instead finding that the basic fact 
claims on misrepresentation were sufficient, and the injury claimed was typical of the class.  

Turning then to adequacy, while Defendant claimed Plaintiff was controlled by class counsel as her employer, 
on grounds that one of the class counsel sat on the board of directors at her job, the Court found no reason 
had been established why this might create a conflict of interest in the instant case, and found class counsel 
was well-qualified to proceed in this case.  

In terms of Rule 23(b)(3) predominance and superiority, the Court rejected Defendant’s argument that the 
cash-credit price calculations in the damages model or the use of its own branded cards as an estimate for 
price was faulty. Defendant also argued that superiority was not met due to difficulties in identifying class 
members across stations and time, but there the Court found that the available transactional data was 
sufficient. 

EMPLOYEE BENEFITS

Collective Labor Agreement

DiBiase v. SPX Corp., LLC, No. 14-cv-00656, 2017 WL 4366994 (W.D.N.C. Oct. 2, 2017) (Conrad, J.)
Auto workers brought suit against their employer, alleging a breach of their collective labor agreement on 
grounds of the company’s having changed its health plan outside of the benefits prescribed court settlement 
agreements in 2004. Plaintiffs moved for class certification.
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The Court denied the request, taking issue with commonality, typicality, and adequacy. In terms of  
commonality, while Plaintiffs argued that the common question was whether Defendant failed to provide the 
specified plans or their substantial equivalent, the Court found that although this inquiry did lead to a common 
answer to the variances in plan benefits, nonetheless, individualized inquiries were needed on various plans, 
benefit combinations, geographical-based coverage, out of pocket costs, and other factors, to the extent that 
the class was ineligible for certification under a unified claim.

In terms of typicality, the Court found that in addition to the aforementioned challenges, the difference in plans 
also meant that members were likely to have distinctly different interests in the case, potentially contrary to 
the claims of the class as a whole. As such, the Court ruled that no representative could truly be typical of the 
entire class.

In terms of adequacy, the Court found that the likelihood of conflicting interests between class members also 
operated against having Plaintiffs as a representative, since potential conflicts were likely. Accordingly, the 
Court found that it could not certify the class without Rule 23(a) being met, and thus did not review Rule 23(b).

EMPLOYMENT

Commissions

Nguyen v. Wells Fargo Bank, N.A., No. 15-cv-05239, 2017 WL 4224930 (N.D. Cal. Sep. 22, 2017) (Spero, J.)
Plaintiff brought suit against their mortgage lender employer, alleging failure to reimburse expenses and timely 
pay commissions to a class of marketing consultant employees in violation of state labor law. Plaintiff sought 
class certification.

The Court granted the request, reasoning in support of its decision first that numerosity was satisfied on 
grounds that 2,015 class members was a sufficient number. In terms of commonality and predominance, the 
Court first considered the commissions claim, finding that it hinged upon contract language applicable to all 
consultants in the class, and therefore was common and predominant. The Court rejected Defendant’s 
assertion that individual issues would predominate, finding that the calculation of damages was an easy 
determination that did not defeat certification. The Court also found the reimbursement claim to be sufficiently 
limited to a theory that the expenses were necessary to the consultants’ duties, and that this was sufficient for 
commonality and predominance without a need for individual inquiries.

FAIR CREDIT REPORTING ACT

Credit Report Information

Wilson v. Corelogic Saferent, LCC, No. 14-cv-2477, 2017 WL 4357568 (S.D.N.Y. Sep. 29, 2017) (Oetken, J.)
Plaintiff brought claim under federal and state credit reporting laws, alleging his application was denied after 
the rental company acquired Defendant’s report of his conviction in 1995, which had actually been vacated in 
2009. Defendant filed for summary judgment on two claims, and Plaintiff filed for certification.

The Court denied both motions. Relevant here, the Court found numerosity had not been satisfied, 
rejecting Plaintiff’s contention that information contained in Defendant’s discovery responses suggesting 685 
class members may exist, reasoning that the proposed class definition (which was defined by certain search 
terms) was not coextensive with the members referenced. The Court further reasoned that Plaintiff had not 
shown evidence as to how the purported 685 class members were subject to inaccurate reports about them 
being made on the basis of data transmitted online to other parties. As numerosity had not been satisfied, the 
Court denied certification without reviewing other Rule 23 factors.
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FAIR DEBT COLLECTION PRACTICES ACT

Student Loan Debts

Marquez v. Weinstein, Pinson & Riley, P.S., No. 14-cv-739, 2017 WL 4164170 (N.D. Ill. Sep. 20, 2017) 
(Tharp, J.)
Plaintiffs brought suit for violation of the Fair Debt Collection Practices Act (“FDCPA”) against a law firm and 
collection agency seeking payment on student loan debts. Plaintiffs moved for certification under Rule 23.

The Court granted the motion, first rejecting Defendants’ contention that the United States Supreme Court’s 
recent decision in Spokeo, Inc. v. Robins did not allow for standing in this case for a “bare procedural harm,” 
reasoning that the harm in this case was a statutory violation of a concrete interest protected by the statute, 
and that the Seventh Circuit had interpreted Spokeo such that alleging FDCPA statutory claims was sufficient 
to establish an injury in fact. The Court also found that the alleged behavior would amount to an unlawful  
misrepresentation under the FDCPA, and as such, Plaintiffs had suffered concrete harm anyway under this 
framework, not merely a procedural harm.

In terms of Rule 23, the Court found the proposed class of several hundred members to satisfy numerosity. 
In terms of commonality, while Defendants contended that class members had not been served or retained 
counsel, and did not share common claims, the Court found this did not affect commonality of similar claims. 
The Court also found that Defendants’ behavior was the same towards all class members, and thus the FDCPA 
question satisfied commonality.

After briefly finding typicality satisfied, the Court turned to adequacy, rejecting Defendants’ contention that other 
class members may have other claims for actual damages, finding that this issue could be dealt with via an 
opt-out notice. 

In terms of predominance, the Court found that the common issues in the case were likely to be dispositive, 
and that damages mini-trials were not necessary to establish the form itself was defective under the FDCPA. 
The Court then found that a class action was superior to other methods of adjudication, despite Defendants’ 
contention that the potential availability of an increased statutory recovery amount for individual claims  
countermanded the benefits of the class device. Finally, the Court found ascertainability satisfied on grounds 
that the class was sufficiently definite and class members identifiable from court dockets and Defendants’ files. 

FOOD

Dietary Supplements

Lambert v. Nutraceutical Corp., No. 15-56423, 2017 WL 4081089 (9th Cir. Sep. 15, 2017) (Paez, J.)
Plaintiffs brought suit against a dietary supplement manufacturer, alleging violations of state consumer laws. 
After the United States District Court for the Central District of California certified the class, and then later  
decertified it and denied Plaintiffs’ request for reconsideration of that decertification ruling, Plaintiffs appealed.
 
The Ninth Circuit reversed the district court’s decertification order. First considering the issue of whether the 
14-day Rule 23(f) deadline for appeal was tolled by the filing of a motion for reconsideration, the Court found 
as a matter of first impression that the Rule 23(f) deadline is not jurisdictional, and that equitable exceptions 
apply. Accordingly, a motion for reconsideration filed within the Rule 23(f) deadline will toll that deadline. The 
Court acknowledged that such a holding parted ways with other circuits, and further held that additional  
equitable circumstances may also warrant tolling.
  
The Court then looked at whether the district court abused its discretion in decertifying the class based on the 
argument that the proposed damages model precluded a finding of predominance, and relied upon the  
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Supreme Court’s decision in Comcast Corp. v. Behrend, among other cases, for the proposition that damages 
model problems alone do not defeat certification. Specifically, the problems found in the damages model at 
issue were a lack of accuracy as to pricing data, and the Court found that the theory still matched the theory of 
liability and would only pose a question of fact to be decided at trial. As such, the Court found the district 
court erred in decertifying the class on these grounds.

TELEPHONE CONSUMER PROTECTION ACT

Faxes

RJF Chiropractic Center, Inc v. BSN Medical, Inc., No. 16-cv-00842, 2017 WL 4542389 (W.D.N.C. Oct. 11, 
2017) (Conrad, J.)
Plaintiffs brought suit alleging that Defendant had sent unsolicited fax advertisements in violation of the 
Telephone Consumer Protection Act (“TCPA”). Shortly after filing the complaint, Plaintiff filed a “placeholder” 
motion for certification without making a full showing of certification factors.

The Court denied the motion without prejudice, reasoning in support of its decision that the motion was never 
intended to satisfy Rule 23, and Plaintiffs were likely attempting to avoid a Rule 68 pickoff. However, the Court 
noted that such a pickoff was rendered impossible after the United States’ Supreme Court decision in 
Campbell-Ewald Co. v. Gomez, and as such, the placeholder motion was denied as an obsolete procedural 
tactic.

The Court also found as a matter of thoroughness that the motion would have been denied on Rule 23 grounds 
for failing to meet any of the Rule 23 elements, as well as under Local Rule 7.1 for failing to be accompanied 
by a supporting brief.

With experience administering over 6,500 settlements, KCC’s team knows first-hand the intricacies 
of class action settlement administration. At the onset of each engagement, we develop a plan to 
efficiently and cost-effectively implement the terms of the settlement. Our domestic infrastructure, the 
largest in the industry, includes a 900-seat call center and document production capabilities that handle 
hundreds of millions of documents annually. In addition, last year, our disbursement services team 
distributed over half a trillion dollars.

Lead Editor of KCC Class Action Digest: Robert DeWitte, Sr. Director Class Action Services

Vote for KCC in The National Law Journal’s Reader Ranking

KCC Class Action Services would appreciate your vote as the 2018 “Best Claims Administrator” for The National Law 
Journal’s Best of reader poll. Thanks to the support of our clients and colleagues, we have been recognized in the past. 

Our high-quality, cost-effective notice and settlement administration services have been recognized by 
The National Law Journal, The Recorder, The New Jersey Law Journal’s, among other leading publications. KCC has 

earned the trust and confidence of our clients with our track record as a highly-responsive partner. 

Please show your support and visit
https://www.surveymonkey.com/r/BestofNLJ2018

Vote for KCC in the Litigation Support section, question 74 (Best Claims Administrator).
The voting period is scheduled to run through November 10, 2017.

KCC appreciates your vote!
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